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On the Conflict and Resolution of the Validity of the Articles
of Association and Agreement between Shareholders:

From the Perspective of Corporate Contract Theory

An Chenxi
( School of Civil, Commercial and Economic Law, China University of
Political Science and Law, Beijing 100088, China)

Abstract; The company has a legally independent personality, but it does not have the subjectivity
from the perspective of the company contract theory and accordingly it does not have independent in-
terests, which determines that the company should be highly autonomous by shareholders and the
company law should only set mandatory regulations on necessary matters to protect the interests that
cannot be protected through market mechanisms. The main body of company autonomy is the share-
holders, and its tools include resolutions and inter-shareholder agreements. In principle, the content
should only be restricted by the interests of the third parties and social interests. The articles of asso-
ciation of the company can be divided into the initial articles of association and the articles of associa-
tion that are subsequently revised according to the degree of agreement. There is no essential differ-
ence between the former and the inter-shareholder agreement, and both require unanimous consent,
while the latter is generated by a resolution, which is inferior to the inter-shareholder agreement in
terms of agreement. When there is a conflict between the articles of association and the agreement be-
tween shareholders, the order of time shall be used as the criterion. Under the current legal system,
Article 41 of Company Law of the People’s Republic of China can be used as an entry point for judici-
ary to determine the legality of shareholders’ agreement.

Key Words: articles of association; resolutions; agreement between shareholders; corporate contract

theory; corporate autonomy
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